The Need to Reaffirm Fair Use

By Congressman Rick Boucher

I. Introduction

In 1556, under a Star Chamber Decree, sole control over the printing of all books in England was vested in a single close-knit publishers’ guild.  What began as a heavy-handed official effort to censor political expression and control the dissemination of information evolved over the following generations into an equally burdensome private monopoly used by established London booksellers to discourage competition.  Fortunately, in 1710, the first Copyright Statute, adopted by the English Parliament, recognized the public interest in access to information, as well as the rights of authors.  Although the drafters of the statute may not have talked in terms of “balancing” the rights of consumers and copyright owners, they certainly introduced that important concept into the law.

Just as fortunately, our Founding Fathers vested in Congress the authority to reward authors for their works while at the same time ensuring that the public could gain access to information.  From the beginning, as evidenced in the intellectual property clause of the Constitution, there has been broad agreement that our laws should recognize the rights of the creators of intellectual property, as an incentive for the future creation of original works.  But just as American law has always protected the rights of creators to receive fair compensation, it has always recognized the rights of users as well.

Today, that historic balance of interests is under attack as never before. Grave consequences may ensue for the public’s right to gain access to and to use information, for the functionality of networked computers, and for the Internet.  In this paper, I lay out my concerns about the challenges we face and ways in which we can address them.

II. Fair Use

The doctrine of fair use has evolved over the past century and a half in recognition of users’ rights.  We employ the fair use doctrine in many ways in everyday life. From the college student who photocopies a page from a library book for use in writing a report, to the newspaper reporter who excerpts materials for a story, to the typical television viewer who records a broadcast program for viewing at a later time, we all depend on the ability to make limited uses of copyrighted material without having to pay a fee or obtain approval from the copyright owner. In fact, we in Congress rely heavily on fair use in our daily activities. Our offices photocopy a wide range of printed materials; our aides download information from the Internet; and our speeches often contain quotations from poems, songs, and other copyrighted works. Similarly, our constituents rely on fair use when they communicate with us.  They forward us copies of articles they agree or disagree with, and they liberally quote other sources. 

On college campuses, the fair use doctrine underpins the evolution of knowledge as researchers build on past success (which are often embodied in copyrighted material) for the next refinement in a technology or scientific principle, as the social sciences advance by building new ideas and methods on well established (and copyrighted) foundations and as the arts exhibit innovation borrowing from existing works in literature, drama, and graphic disciplines.  

Fair use emerges in other, potentially surprising, contexts as well. When you whistle in a park, for example, you have engaged in a “public performance” of a song. You might be guilty of mangling the tune, but more important, in the absence of our fair use doctrine, you would be guilty of copyright infringement. Fortunately, none of us must call the composer, the publisher, perhaps the recording company that recorded the song, or anyone else to get permission to whistle in the park. 

The fair use doctrine has benefited not only information consumers, but Hollywood studios and other content producers have benefited as well. Some of the most widely acclaimed Disney movies, for example, draw heavily on preexisting stories. Snow White and Cinderella are based upon Grimms’ Fairy Tales. The Little Mermaid, The Jungle Book, and The Hunchback of Notre Dame are based upon modern literary works by Hans Christian Anderson, Rudyard Kipling, and Victor Hugo, respectively. 

That the law permits such varied uses of content is as it should be. Fair use and other doctrines that limit the rights of copyright owners are an important feature of U.S. copyright law—not an historical mistake. Employing both original works and the fair use of other works, the entertainment and information industries of the United States have enjoyed success without parallel in the world. This success has occurred not in spite of fair use but to a large extent because of it. 

Nonetheless, the fair use doctrine is under assault as never before. When Congress enacted the Digital Millennium Copyright Act (DMCA) in 1998, it perhaps inadvertently but quite dramatically tilted the balance toward absolute copyright protection at the expense of the fair use rights of ordinary consumers who want to use copyrighted material in lawful ways. As part of the new law, Congress made it unlawful for anyone to “circumvent” a technological measure (digital lock) to gain access to a work, for whatever reason, without the consent of the copyright owner. 


Given the breadth of the law and its troublesome applications to date, the fair use rights of the public at large are at risk.  The risk may not at first seem obvious, but it is nonetheless a tangible threat.  Consider the following examples in which the DMCA’s anti-circumvention provisions undermine the ability of consumers to use the digital media they have lawfully acquired in ways that enhance their enjoyment of the material without infringing the copyright in the work:

· Some of today’s DVDs prohibit fast forwarding through the previews.  Individuals, who legally purchase these restricted DVDs cannot, in their own homes, try to break the lock on fast-forwarding for the purpose of avoiding the commercials.  The DMCA used in this manner takes away users’ historical expectation to use legally owned property as they please. In this context the DMCA serves not to protect copyright but to advance a purely commercial purpose, forcing someone to watch commercial material against that person’s will. 

· Purchasers of digital music or video would be prevented from making archival copies, and the ability to transfer digital media from device to device in the home for displaying, an act that involves making hard disc copies, will be inhibited. Consumers may find that when they purchase digital material they can view it on a single type of device only.

· Purchasers of digital media are losing the ability to reread, lend, and resell legally purchased material.  A purchaser of a paper book can read it as many times as wanted or can lend it to a friend or sell it on the Internet under the First Sale Doctrine.  A purchaser of an e-book may be prevented electronically from reading the book more than once or from giving it away or reselling it.  The First Sale privilege which consumers have enjoyed historically in the analog medium is now at risk in the digital world.

· The way we use libraries will change.  Patrons of libraries may find they are prohibited from reading and from copying excerpts from materials that are delivered to the library in digital form. A time may come when what is now available on the library shelf in printed form for free will only be available in digital form on a “pay per use” basis.  It would be a simple matter for a copyright owner to impose a requirement that a small fee be paid each time a digital book is accessed for reading by a library patron. A larger fee could be charged in the patron wants to copy a page for a scientific report.
· Teachers will be prevented from using excerpts from digital music or video in a Powerpoint presentation for educational purposes.  For example, a film professor could not create a comparison of movie clips to show the difference in filming techniques because the technological restrictions embedded in the DVDs prevents such use. 

· Consumers may increasingly find it difficult to remix content from movies or music they have legally purchased.  With the impending introduction of copy-protected CDs, the day of personalized music “mixes,” in which an individual can copy songs from different artists into a new “mixed” CD, is at risk.

In an effort to right the balance in our copyright laws, and to reaffirm the Fair Use Doctrine for the digital era, I introduced a bill on the first day of the 108th Congress with my colleague, Representative John Doolittle. Entitled the Digital Media Consumers’ Rights Act of 2003, H.R. 107 seeks to restore the balance in our nation’s copyright laws in ways that will promote technological innovation and consumer freedom, while at the same time ensuring that record companies, movie studios, and book producers can stop pirates from stealing. 

First, our bill would empower the purchasers of digital media to use the material that they lawfully acquire in the manner most convenient to them in their home or other personal environments such as the office, car, or vacation home. Our bill will ensure that people who purchase or lawfully download songs, videos, or electronic books will be able to transfer the material among digital devices in the home or use the material in other ways which do not infringe copyrights. 

It preserves the fair use rights of consumers. When our bill becomes law, it will be clear that it is not a violation of the DMCA to circumvent a technological protection measure if doing so does not result in an infringement of the copyright in the work. In short, if a consumer is entitled to make fair use of a copyrighted work, he may also bypass a technical measure in order to make that fair use. By empowering consumers in this way, the media, which they have purchased, will become more valuable to them, and they will purchase more of it. That increased demand will benefit those who sell the media, as well as those who distribute it, such as broadband providers. 

Second, the measure will promote innovation in the technology and consumer electronics industries, which will result in the creation of new devices to give consumers more options for using their purchased media in lawful ways. The bill would achieve this result by essentially writing the Supreme Court’s Betamax decision into the U.S. Code. With the enactment of this provision, it will not be a violation of section 1201 of the DMCA to manufacture, distribute, or make non-infringing use of a hardware or software product capable of significant non-infringing use. This change would also end the abusive application of the DMCA to cases that have nothing to do with protecting the content of copyrighted works and everything to do with strangling competition. 

The bill remains tough on pirates. Those who would circumvent technological protection measures in order to infringe copyrights or who sell “black boxes” that merely strip away content protection for unlawful uses, would remain subject to all the severe additional civil and criminal penalties established under the DMCA. No pirate would gain a safe haven under the bill. 

To address other specific concerns that have been voiced since enactment of the DMCA, the bill will ensure that scientists can engage in technology research otherwise potentially prohibited by the DMCA. The narrow and arcane exemptions included in the DMCA for encryption research and security testing have proven woefully inadequate. Our computer scientists must be allowed to pursue legitimate research into technological protection measures without fear of civil litigation or criminal prosecution. They should not have to consult with attorneys before they engage in scientific study. 

And to ensure that consumers will know any limits on the recordability or playability of copy-protected CDs—before they bring them home and open the packaging—my bill establishes a procedure by which the Federal Trade Commission will impose appropriate labeling requirements on the outside packaging. 

V. Conclusion

For roughly two centuries, the fair use doctrine has helped stimulate broad advances in scientific inquiry and in education and has advanced societal goals in many other ways. We need to return to first principles. We need to achieve the balance that should be at the heart of our efforts to promote the interests of copyright owners while respecting the rights of information consumers. We can avoid a pay-per-use society and a world in which simple computer functions have been eliminated out of fear that they will be used to make an unauthorized copy of a work.  

Congress now has an opportunity to restore the balance envisioned in the U.S. Constitution. The readers of this publication now have an opportunity to engage in that debate. Working together, we can ensure that we do not live in a society subjecting educators, scientists, and the public at large to the worst features of the Star Chamber Decree by vesting too much power in one industry.
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