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William B. Warner, Copyright and the Networked Computer, Washington DC

[Slide 1]
How should we characterize the contest between the two protagonists or antagonists of our conference title—“copyright” and the “networked computer”? It has been characterized as a struggle (1) between well entrenched big media corporations and the general public, (2) between copyright holders (whether big companies or individual artists) and those who claim that “information wants to be free”, and perhaps most tendentiously, (3) between old media and new media.  

I would like to suggest that these ultimately Manichean oppositions are neither fair nor useful. In the brief remarks with which I am opening our discussion, I would like to offer an alternative way to frame the issues raised by this conference. I will propose two theses:  

[Slide 2] First thesis: this struggle, our struggle, is the process by which a new and very flexible technology, the networked computer, is being institutionalized—that is, given technical definition, customary social roles, and legal standing.   Because of the conflicting interests involved in institutionalizing a new medium, this process is necessarily a complex and protracted one. 

By way of example, let me say a few words about the active struggle through which radio became a familiar institution.  Radio underwent a passage from being a technique for ship to ship and ship to shore communication, to being adopted and greatly extended by amateur ham radio operators, to becoming, by the 1920s an indispensable focal point of the middle class living room. Over the arc of this evolution, what was popularly known as “radio” was reconfigured from a 2-way (we might say “interactive”) device, where users could both receive and transmit sound, to a “radio music box” (David Sarnoff’s early term in 1915), one that was optimized--but also “dumbed down”--for receiving. Early radio broadcasters gave a decisively (some would say fatefully) commercial cast to US radio by inventing the program “sponsor” as one who receives airtime to advertise their products in exchange for funding the development of the broadcast program. 

The example of radio suggests three basic points about how a new media technology takes root: 
a) The contingent institutionalization of a new media technology cannot be read off the always plural and inchoate possibilities of that technology. The prevailing technological forms of a new medium are the effect of social, economic, and political negotiation. 

b) The struggle around how to institutionalize a new media may subside, but it is never over. Because new media technologies emerge to challenge established media, each medium has a dynamic, and even endangered existence within a complex and changing media ecology. I'm thinking of the way TV challenged radio's hegemony in the 40s, the emergence in the 1950s of AM radio as centered upon the playback of the top-40 song chart, and the wireless networks that are spreading as we speak. 

c) The institutionalization of new media is always messy, even violent; it confirms Joseph A. Schumpeter's hypothesis that capitalism advances through “creative destruction.” 

The early history of radio offers a context for stating the second thesis I am proposing for your consideration:  [Slide] Second thesis: the currently unfolding legal and social battle around copyright and the networked computer should be understood as the latest episode in a long American history of the struggle between two social functions of media, “networking” and “broadcasting.”
Since I’m using the terms “networking” and “broadcasting” in a broader sense than usual, let me define what I mean. 

Slide: “Modes of communication”

By networking” I am referencing modes of communication like epistolary correspondence by post; telegraph; telephone; email; p2p file sharing. 

By broadcasting, I’m referencing publication in print—especially the broadside, large circulating newspapers and the book; film; and radio and tv broadcasting; spam; web pages.    


Here is a contrasting formal account of each: by networking I mean one-to-one communication links,  in contrast to the one-to-many communication central to broad-casting. Networking is structured as horizontal, symmetrical, decentralized and (potentially) egalitarian [this depends on network topology]; here potential equality arises from the fact that most networks treat the modules of data it transmits (the letter, the telegraph) in the same way. By contrast, broadcasting is structured as vertical, asymmetrical, centralized and implicitly hierarchical. This is because the broadcaster—whether a publisher or a radio broadcaster—is in a higher position of control and authority, simply because most of the readers/listeners/receivers of the broadcast message can’t answer back, don’t have access to the broadcast apparatus.  

Each has a style appropriate to its mode: networking encourages extemporaneous informal style, while broadcasting promotes  fixed generic conventions and correct usage.

If one asks what are the social forms endogenous/endemic with each mode of communication,  I would suggest that networks arise out of, but also encourage the formation of the club, the committee, and voluntary associations of many kinds. Thus the post was used by corresponding societies (for the development of early modern science) and committees of correspondence helped to mobilize political participation during the American and French revolutions. By contrast, broadcasting (in print, film and radio and TV) encourages the development of the public, the author, the work, celebrity, and fandom. Each mode of communication can be associated with the development of new ethical imperatives: the post would not be used for one-to-one secret communication without the the taboo on opening other people’s mail; today, we seems to be developing a new vigilance about computer viruses. [e.g. Microsoft’s bounty for finding the writers of worms.] Print could only flourish along side the taboo against plagiarism, and of course, the copyright law to discourage piracy. 


How is one to balance the competing claims of networking and broadcasting? My strategy is to take a long historical view of each, admittedly risking anachronism, but I hope a strategic anachronism. This will allow us to grasp where in culture networking and broadcasting came from, and what social desires each serve. Long before networks were fashioned from wires, computers and humans, a network was the "open-laced fabric" used to fashion nets to trap fish or birds, and, it was the "lines or channels that cross and interconnect" (as in a train network); or "a complex, interconnected group or system" (as in an espionage network). [Amer Heritage Dictionary] Long before broadcast was applied to radio, to “broadcast” was to sow seeds widely, rather than placing them in the narrow grooves of a furrow; and then metaphorically, it is applied to any communication that one "scatter[s] widely abroad."(OED). Each supports a very distinct social practice, a different dream for communication: while networking brings together "an extended group of people with similar interests or concerns who interact and remain in informal contact for purposes of mutual assistance," broadcasting, like its near synonyms--announcing, advertising, and publishing--propose "to bring [something] to public notice." (Synonyms at "announce"; Amer Heritage)  

Radio offers an obvious 20th century example of the rivalry of the networking and broadcasting functions of a medium. From the point of view of the creative early adopters of radio, who fashioned a network out of a two-way technology that required technical skill, the commercialization of radio as broadcast medium was a loss; a network of early users were "captured" by and for broadcast radio. Radio thereby lost much of its earlier participatory and egalitarian character. [Of course they could continue to use their ham radios on more remote frequencies; but the amateur was no longer central to radio.] However, from the point of view of the triumphant media companies—NBC, CBS, and ABC (each of whom took “broadcasting” as their middle name), the development of the broadcasting potential of radio was a natural evolution and an unqualified technical and cultural triumph. It created a national media culture for all citizens to share, irrespective of their region or level of literacy. [It led, for example, to new, aesthetically valuable media forms, such as the live wartime broadcasts of Edward R. Murrow, Orson Welles’ ingenious parody of the news broadcasts in The War of the World, and to sitcoms like I Love Lucy, that would later migrate from radio to television.] 

My contrast of these two modes of communication suggests that both broadcasting and networking play a necessary and valuable part in culture. Thus, to take an example from my recent research in the American Revolution, the power of the British imperial system in the mid 18th century was associated with a broadcasting system—a very hierarchical system for the transmission of messages and decisions from King & Parliament, through the American secretary (in London) to the colonial Governors to the Colonial Assemblies to the Town meetings. When the Boston patriots set out to contest this system, where the governor had the power to dissolve the Massachusetts assembly at any moment at his pleasure, these American Whigs have recourse to networking. They use the town meeting to establish committees of correspondence to network the towns of Massachusetts into resistance against British administrative measures. While these pre-revolutionary acts of resistance were grounded in the networking provided by political clubs, town meetings, and the postal system, they used the broadcasting technology of print to publish the political messages of the committees in pamphlets and newspapers (like the Boston Gazette). The founding of the Continental Congress is the fruit of the extension of this networking practice to the inter-colonial level. However, when that Congress seeks to address to the whole world—most explicitly in the Declaration of Independence—it has recourse to the printed broadside, the most flexible broadcasting medium of that day.  The centrality of both networking and broadcasting to the formation of the American republic helps to explain the special protection granted to each by the First Amendment and the first Postal Law of 1792. 

My mapping of modern communication also suggests that copyright is a legal system to support broadcasting. The paradoxical form of property called “copyright” was developed so makers could sustain property in an object even as they broadcasted it to others. Although we sometimes have copyright in what we transmit through networking (for example in the personal letters we write), we are not used to thinking of what is shared on networks (phone conversations, telegraphs, emails, real time chat) as owned by anyone. This helps to explain the social acceptability of peer-to-peer file sharing. Although p2p file sharing, when aggregated through millions of simultaneous users, can produce the effects of broadcasting, as a user experience it retains the intimacy, autonomy, and informality associated with networking 

In short: we may be witnessing the collision of two distinct media cultures, one that has emerged from broadcasting and the other from networking. Over the course of the 20th century, the scope and power of broadcasting was expanded by radio and television, that of networking by the computer.  But this is not just a clash of technologies. It is also a contest of social practices and aesthetic values. The chasm that separate these two is evident from their mutual and self-understanding. The broadcasters commitment to the integrity of the copyright is grounded, every broadcaster will tell you, in more than economic interest. Modern broadcasting, like theater before it, stages the unveiling of the work as an epiphany.  All viewers and audiences are asked to turn their eyes and ears and minds toward the broadcast for its duration. Full technical control of the broadcast helps win the temporal and formal coherence of the broadcast, assuring that it reaches the public in one form, which is crucial if it is to become part of a shared culture. For the broadcaster, networking threatens to de-sacralize “work”; dimming its aura as a single made thing carrying the author/director/broadcaster’s achieved design. 

By contrast, for the networker, the fixed and encryption-protected works appear to be rigid, unyielding, and dumb. Within the networking paradigm, digital information that can be subject to computer manipulation emerges as the most advanced form of knowledge and art. The network user is celebrated as active, informed and creative by comparison with the supposedly “passive” consumer/auditor/reader of the broadcast. From the vantage-point of networking, even p2p file sharing, excoriated by the broadcasters as piracy, can be the pathway to more advanced practices of inscription, where the user breaks out of the temporal constraints of real time broadcasting, the black boxes of old media, the encryption schemes that lock a work into one form. Now, using the variable algorithms of new media, a user can (for example) lift an image from a film, record the voice of an actor, or take a video clip, and use each as raw material for incorporation into some other critical or aesthetic work. 


In these brief remarks I have argued that we live in a modern media sphere where networkers and broadcasters are tendering competing claims—claims to public interest, cultural value, and legal rights. I leave you with this question—one that will be central for how we institutionalize the networked computer—how are we to balance and adjudicate the competing claims of networking and broadcasting? 

Thank you. 

Networking 
examples: epistolary correspondence by post; telegraph; telephone; email; p2p 

one-to-one communication links 

horizontal, symmetrical, decentralized and (potentially) egalitarian [depends on topology]

encourages extemporaneous informal style 

social forms: the club; the committee; the post supported corresponding societies (or early modern science) and committees of correspondence for mobilizing political participation during the American and French revolutions 


ethical imperatives: the taboo on opening other people’s mail; the vigilance about computer viruses

Broadcasting 

publication in print—especially the broadside, large circulating newspapers and the book; film; and radio and tv broadcasting; spam; web pages   

one-to-many communication

vertical, asymmetrical, centralized and implicitly hierarchical

encourages fixed generic conventions and correct usage

broadcasting (in print, film and radio and TV) encourages the development of the public, the author, the work, celebrity and fandom 

the taboo against plagiarism; the law against piracy  

