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Introduction to “Copyright and Technical Change”

By Clifford Siskin
The purpose of this panel is to put copyright into history—specifically the history of technological change.  The arguments thus cluster around two events: the advent of print culture in the eighteenth century and the turn to the digital that we are experiencing now.  The concept of a print or a digital culture seems rather transparent—until you try to deploy it historically, as in the proposition “In the late eighteenth and early nineteenth centuries, Britain became a print culture”.  The printing press was, of course, invented much earlier, and its products had already been appearing in some quantity and with some force.  The issue, then, is one of quantity and effect: at what point, we must ask, is more different?

Foucault, for example, called our attention to the historical importance of the author in modernity—a key issue in copyright debates—not to deny that authors had existed or should exist but to point to how author-saturated our knowledge has become—how, in contrast to earlier historical moments, we think through the figure of the author.  In print culture, we think and behave through the practices of print—including authorship—our saturation in that technology governed by what I’ll call the paradox of access.  On the one hand, saturation means that more people have more access to the technology; on the other, it signals that, strangely enough, direct access isn’t required—that even those lacking or refusing access are transformed by the ubiquitous presence of the technology.

Think of our society’s current transformation into the electronic and digital.  Whether you have the technology or try to avoid it, we all have the sense that there’s nowhere to hide; in fact, the desire to hide is itself an index to saturation and confirmation of change.  The pace of that change poses the same kind of questions that haunt the history of print.  Is this technology new?  No, it dates back at least two centuries to the efforts of Ada Byron, Charles Babbage and others.  Did it previously appear in some quantity and with some force?  Yes, consider, for example, the reconfiguration of corporations by mainframes in the 1950s.  Only by the turn into the twenty-first century, however, has more begun to seem truly different—a sense that is now well on its way from subjective impression to the questions of legal status that have brought us together this weekend.  Can we claim, as one judge has done in a recent copyright infringement case, that a book that’s “e-” is not a book but something different in kind?

The last technological change on this scale in the West—of more being different—was also marked by changes in copyright law.  Just as the efforts of the bookselling congers of the eighteenth century to secure perpetual copyright led to the 1774 Act that set the rules of print culture, so the efforts of global corporations to secure content protection across new media are now pushing the courts into new codifications.  These legal maneuvers were and are, I would argue, connected to the historical phenomenon of saturation.  But how? This has been a crucial legal, as well as historical, question since the first act of modern copyright in 1709: The Statute of Anne.  By titling it “An Act for the Encouragement of Learning,” its makers explicitly linked copyright to quantity—to the question of producing “more.”

Thanks to the phenomenon of digital retroaction—of our current technology giving us a new perspective on the older one—literary historians, such as myself, can begin to answer such questions.  The database technologies employed by the English Short Title Catalogue, and in a host of other heroic bibliographic and editorial pursuits, are finally enabling us to pinpoint the “more”: the startling proliferation in quantity and in kind of print that I have labeled saturation.  What is startling is that, in Britain, the more was not only abrupt and substantial; it also matches up precisely to the 1774 advent of modern copyright: the Lords decision in Donaldson v. Beckett to deny the monopoly of perpetual copyright.  Contrary to what many scholars still assume, print did not rise throughout the eighteenth century; rather, it took off only in those last two post-copyright decades.  [CHART]
Those of us sympathetic to the argument of the Ochoa, Rose, and Waltersheid brief to the Supreme Court—that any current changes in copyright law be “consistent” with the history and development of that law—should welcome this apparent proof of limited-term copyright’s capacity to encourage “more.”  But to assume that this was a simple cause-and-effect relationship—and that it will work today just like it did in the past—is to ignore precisely the issue that is the subject of this panel: the historical role of technological change.  To what extent, we might ask, was Donaldson v. Beckett itself the effect of a specific technological cause?

Our new quantitative histories of print suggest that this was precisely what happened.  The two notions that framed the Lord’s debate—Authorship, on the one hand, and the public’s right to a shared literary tradition, on the other—emerged from a strange twist in print production at mid-century.  We now know that there was a severe downturn in book production—and in the number of London booksellers—from the 1730s through the 1760s—a deceleration that left room for an acceleration of another kind: those were precisely the decades that saw the proliferation of the periodi​cal in Britain.  While the expensive business of books slowed along with the rest of the British economy into a period of what economists call “profitless prosperity,” periodical-making became the site of technological innovation and growth.  Because the readers of this genre provided much of its content for free—“overwhelming grateful magazine publishers with moun​tains of vers​es, essays, and sketches, biographical articles, sermons, allegories, news items and extracts from books and other magazines”—new periodicals could be launched and sustained with very little capital.

The public of 1774 had thus been newly transformed into a society of reader-authors--stakeholders who saw themselves as consumers and producers of print.  Their desire for more drove the Lords decision, and that decision, in turn, enabled a more that was different: the takeoff into saturation that I have described.  In our own decision-making today, can we—and should we—be consistent with this particular history of technological change, including its ideological baggage of Authorship and Tradition?  Is there, in other words, a natural history of technological saturation—one in which the technology’s relationship to copyright will always be the same?  Or will our current saturation by digital technologies take another course?  I look forward to hearing from our four expert tale-tellers. 

