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· As the title of this panel indicates, my mission here is to give you a view from the Hill on some current Intellectual Property issues.  Judging by the  largely academic cast of panelists yesterday and today, it also appears that my mission is to be the skunk at the garden party.  The view from where I sit on the Hill bears almost no resemblance to the view from the ivy-covered towers on campus.   

· Of course, my view is just one view from the Hill - and from a windowless, basement office at that.  Hillary, who has a nice window, obviously has a different view.








· Anyway, from where I sit on the Hill, the current U.S. copyright regime appears to be working quite well.  

· If that statement didn’t shock you, the next likely will.  To the extent copyright law needs to be changed, the most pressing need is to better protect the rights of copyright holders.  

· In the next millennium, an anthropologist might coin this era the Creative Age.

· Today, there are more creative works available in a greater variety of formats and on more platforms than at any time in history.  Further, there are more options than ever before in the choice, price, and use of those works.

· Literally tens of thousands of business, productivity, application, and entertainment software titles are available for use on PCs, Macs, PDAs, PlayStations, Xboxes, GameCubes, GameBoys, cell phones, and the Internet.  Every day - in fact, all too frequently - this software is being upgraded with new features, pricing structures, and usage options.  

· Unparalleled numbers and types of magazines, newspapers, newsletters, journals, novels, and other written works are created, published and disseminated every day.  They are available through hard copy, paperback, audiotape, eBook, CD-ROM, email alerts, and a wide variety of other digital formats.  They can be bought or accessed at bookstores, supermarkets, airport newsstands, drugstores, libraries, web sites, and even parking garages.

· A wide variety of multimedia creative works, like photographs, needlework designs, and graphic designs, are widely and legally available, both online and off. 

· Recorded music - and I mean major label content through legal channels - is more widely available than ever before.  CDs are sold everywhere.  XM Satellite and Sirius beam down hundreds of channels of digital radio.  Hundreds of webcasters, big and small, stream thousands of channels of overwhelmingly diverse music.  Interactive streaming is available through dozens of services, such as the new Napster, Rhapsody, MusicNet, Musicmatch, and MusicNow.  A rapidly growing list of online services, including iTunes, Napster, Rhapsody, ArtistDirect, eMusic, Liquid.com, and BuyMusic, offer downloads of hundreds of thousands of tracks.  While musical diversity on over-the-air radio may have contracted, there has been an explosion of offerings through these alternative channels. 

· Sheet music and music books - nearly extinct from store shelves - have experienced a renaissance in availability through the online service Musicnotes, which allows anyone with a computer and a online connection to digitally download a broad array of sheet music, or to order hard-to-find music books. 

· The creativity and availability of movies has exploded.  Movies have evolved from silent pictures to talkies, to animation, to computer animation, to computer-generated live action, to combinations of everything in between.  They are now sequentially released through theaters, pay-per-view, airplanes, DVD and videocassette rental, cable, satellite, and broadcast television.  Even though the current broadband market cannot sustain an online movie business, thousands of reasonably-priced movies are available for online download and rental through services such as CinemaNow and MovieLink.   

· These facts show that the U.S. is blessed with an unparalleled cornucopia of creativity.  This Creative Age conveys tremendous benefits to consumers, fair users of all stripes, and the U.S. economy at large.

· Consumers are benefitted because they have more to choose from, on more formats, with more flexibility, and at better prices, than ever before.   Whether with regard to books, software, movies, TV programming, music, photographs, or artwork, today’s consumer is like the proverbial kid in the candystore. 

· The Creative Age also has untold benefits for fair users of every stripe.  Fair use is entirely meaningless without a prior creation.  If a book is never written, or a film is never made, there is no opportunity for fair use of it.  It is an interesting academic exercise to argue about which uses of a work are fair.  But it will remain just that - an academic exercise rather than an actual fair use - if the work never comes into existence in the first place.  

· It thus stands to reason that the unparalleled creativity in existence today represents unparalleled opportunities for fair use of that creativity.  There are more books to parody, more movies to critique, more software to reverse engineer, more music to sample, and more journals to research than at any time in history.  Because this unparalleled universe of creativity is available in an unprecedented array of new formats, locations, and price points, fair users have unparalleled new opportunities for the ways in which they use these works.

· This Creative Age also has tremendous economic benefits for our country.  In 2001, the producers of much of this creative output - the copyright industries - contributed an estimated $791 billion to the U.S. economy, accounting for approximately 7.75% of GDP.  At $89 billion, the core U.S. copyright industries had more foreign sales and exports than any other industry sector, and were responsible for the greatest positive balance of trade.  

· Most significantly for Members of Congress, the copyright industries employed 5.9% of the U.S. workforce in 2001.  That means 8 million workers and their families depend on creative works for their livelihoods.  8 million photographers, graphic designers, video store clerks, software programmers, screenwriters, sound engineers, copy editors, Foley artists, musicians, theater ushers.....and possibly a few lawyers.     

· So, what is responsible for this unparalleled creativity and its positive effects on consumers, fair users, workers, and the U.S. economy at large?  What is it that spurs American creators to create, and share their largesse with the rest of us?

· A complete answer to that question would identify many possible causes. For the discussion today, it is worth noting that this Creative Age has occurred under the current copyright regime. 

· Of course, you can always debate about the extent to which law influences behavior.  But, it is opponents of current copyright laws who claim that these laws somehow harm creation, consumers, and fair use.  Examination of their premise seems to lead to the opposite conclusion.  If current copyright law is in any way responsible for the state of creation, consumers, and fair use today, it appears to have been a boon.  

· There is, in fact, plentiful evidence that current copyright laws bear a causal relationship to the boom in creativity.  In just one example, the DMCA is partly responsible for the movie industry’s speedy adoption of the DVD format.  Movie studios would not have made movies available on DVD were it not for the CSS copy protection included on DVDs, and the legal protection the DMCA provides to the CSS technology.  As a result, the DMCA deserves credit for providing consumers with a wildly popular new choice for watching movies.

· Of course, some argue that weakening copyright protection in the U.S. will lead to even greater creativity.  But why would we risk reducing the unparalleled creativity in the U.S. today on the theoretical possibility that more creativity might result?  At least from a congressional perspective, the mantra should be: “If it ain’t broke, don’t fix it.”

· While the current copyright regime strongly promotes creativity, serious threats  to continued creativity, and the benefits flowing therefrom, are on the horizon.

· The greatest threat to creativity arises from the weakening of copyright protection, or at least a weakening of the ability for creators to protect their copyrighted works.  The most direct manifestation of this threat is unbridled copyright piracy.

· Copyright piracy has grown to unmanageable levels, and appears to be skyrocketing out of control.  Skyrocketing piracy has the potential to destroy legitimate markets for copyrighted works, depress creation, and thus rob consumers and Fair Users of the next great software, movie, or music creations.

· Hard-goods piracy is a problem that has mushroomed in size and impact, and has become increasingly difficult to control.  In 2002, the U.S. software, movie, music, and book publishing industries suffered between $20-22 billion dollars in piracy losses in foreign countries.  There are no numbers for losses suffered by other types of U.S. copyright holders, like photographers, graphic designers, and needlework designers.

· Online piracy threatens to dwarf the threat posed by hard-goods piracy.  

· Online piracy takes many forms.  Organized online gangs, like the recently-busted DrinkorDie crew, steal pre-release copyrighted works, break their DRM protections, and distribute them online before commercial release.  

· Though less nefarious, casual online infringers also pose a great threat to copyright owners.  For example, widespread copying and distribution of needlework designs by needlework enthusiasts on Yahoo! affinity groups, IRC channels, and FTP sites has decimated the needlework design business.

· And then, of course, there are peer to peer systems.  While P2P technology itself is remarkable and commendable, its misuse for copyright infringement is not only rampant, but is its predominant use.  There are 4½  million users on KaZaa at any one time, trafficking in well over 850 million files.  The vast majority of these files, approximately 89%, are illegal copies of copyrighted works for which the copyright owners receive no compensation.

· I believe skyrocketing online piracy, and increasingly unmanageable hard-goods piracy, are the most credible threat to continued creativity and attendant benefits.  If allowed to continue, piracy will rob many copyright creators, from big movie studios to individual needlepoint designers, of the economic incentive to create.  Less creation means not only less economic activity, but also less fair use, less choices for consumers, and ultimately a less robust public domain.   These are outcomes that should concern all consumer, fair use, and public domain advocates, and against which they should unite.

· The conclusion that piracy poses the biggest threat to both continued creativity and its attendant benefits begs the question: What should Congress do about piracy?

· The Subcommittee on Courts, the Internet, and Intellectual Property is currently struggling with the answer to this question.  And frankly, it has been a very frustrating experience.

· Most affected constituencies in the copyright arena - such as libraries, Internet Service Providers, consumer electronics manufacturers, computer and technology companies, or consumer advocacy groups - say the right things about opposing copyright theft.  But when asked to put their money where their mouth is, many oppose any meaningful anti-piracy legislation. 

· Indeed, many of these groups even oppose anti-piracy legislation that places no burden on them.  They reject every suggested fix to alleged flaws, and of course offer no legitimate solutions of their own.  Such reflexive and inflexible opposition to anti-piracy solutions brings into question the sincerity of their avowed opposition to piracy. 

· The anti-piracy legislation currently before the Subcommittee on Courts, the Internet, and Intellectual Property exemplifies my point.  This legislation, which is an amalgam of H.R. 2517 and H.R. 2752, contains a number of fairly modest provisions.

· Much of the bill focuses on educating the public about copyright infringement.  The bill requires the FBI, in conjunction with the Copyright Office, to create a  copyright infringement deterrence program.  This program would include, among other things, FBI warnings sent to individuals it believes are committing criminal copyright infringements on the Internet.  The bill also directs the Department of Justice, in conjunction with the Department of Education and Copyright Office, to educate the public about the nature of copyright theft and its negative consequences.  

· Other provisions focus on facilitating and encouraging criminal prosecutions of copyright pirates.  The bill provides prosecutors with more resources to pursue investigations and prosecutions of copyright thieves.  It clarifies that infringements of unregistered works can be prosecuted.  It directs the FBI to facilitate the sharing of information about acts of copyright infringement between law enforcement, copyright owners, and Internet Service Providers.  It clarifies that the surreptitious camcording of movies in theaters is criminal copyright infringement.  It requires that consumers receive notice, and provide consent, before downloading P2P software applications that threaten their privacy and security.   


· As I stated, I think this bill is fairly modest.  It simply provides prosecutors with additional resources, removes some impediments to criminal prosecution, and educates the public about infringement.  The bill continues to place the burden of copyright protection on copyright owners and, to a certain extent, on federal law enforcement.  It does not, in any way, put that burden other entities or groups, whether ISPs, consumers, hardware manufacturers, or technology companies.

· Unbelievably, that has not stopped many groups, which all avow opposition to copyright theft, from opposing the bill.

· Representatives of the computer industry object to several provisions that in no way implicate their interests.  For instance, they object to the piracy deterrence and educational programs established by the bill.  When  the bill was amended to address their specific objections, they revealed that, basically, they oppose the idea of a government-run piracy deterrence and education program.  Of course, they offer no solutions of their own to deal with piracy.  

· Internet companies object to the requirement that distributors of P2P software inform downloaders of any privacy and security risks, and obtain their consent before a download.  In good faith, Rep. Berman and other Subcommittee Members agreed to address concerns that the provision might sweep too broadly.  However, a variety of proposals to narrow the provision have not been accepted, and it is beginning to appear that there is fundamental opposition to the idea of giving consumers notice and obtaining their consent.  And of course, the opponents offer no solutions of their own.  

· Representatives of the consumer electronics industry expressed “strong opposition” to the bill on numerous grounds.  For instance, they oppose the anti-piracy education program, the establishment of a formal process for use of the FBI seal on copyrighted works, and the idea that the FBI issue warnings to individuals it determines are engaging in criminal infringement online.  These industry representatives call piracy a real and serious problem and admit the bill doesn’t impose constraints or mandates on their industry, but they oppose it anyway.  And of course, they don’t offer any solutions of their own.

· Though the bill does not create any liability for them, or otherwise mandate their involvement in addressing piracy, ISPs have also come forward with concerns.  The bill states that the FBI should facilitate the sharing of information about acts of infringement between law enforcement, copyright owners, and ISPs.  Because ISPs complained that this provision might be read to require sharing of information they are otherwise prohibited from sharing, we offered to amend the bill to clarify that the FBI should only facilitate the sharing of information to the extent that it is currently allowed to do so.  In other words, the provision would say only that the FBI should do what it legally can do.  But this may not satisfy the ISPs, who don’t want to appear to be cooperating with law enforcement and copyright owners in the anti-piracy battle.  And of course, they offer no piracy solutions of their own.  

· Though it may sound like I am just venting frustration, I do have a point.  I think the reflexive opposition of these groups to virtually all anti-piracy initiatives is counter-productive and self-defeating.  Escalating copyright piracy poses the greatest threat to the creative output in this country.  Reduced creative output would not only harm copyright creators, owners, and users, but all those other groups that profit and benefit from that creativity.  Thus, instead of opposing solutions, they should be working with Congress and creators to craft solutions.

· One group of copyright users increasingly appears to have reached this conclusion, and should be commended for doing so.  In the current environment,  I may risk killing them with kindness by identifying them, but I’ll risk it.  

· The university community has taken commendable positions on anti-piracy legislation and initiatives.  The universities have been measured in their reaction to current anti-piracy bills.  They have engaged in a piracy dialogue through the Committee on Higher Education and the Entertainment Industry. Most impressively, many universities have undertaken meaningful anti-piracy initiatives. 

· Many campuses incorporated anti-piracy education into freshman orientation, and others like several University of California campuses, have undertaken ongoing educational efforts.  Yesterday’s announcement by Penn State and Napster is a commendable attempt to steer students to legal music.  The planned development of a legal P2P network, called LionShare, by Penn State and MIT is an important effort to facilitate legitimate P2P uses while preventing piracy.  Technological efforts to stop P2P piracy on campus by the Universities of Florida, Wyoming, and others are also commendable.

· I hope that the anti-piracy efforts of some universities spread throughout the university community, and from there to other communities affected by copyright.  These groups need to realize that, while in the short run they may benefit from copyright theft, in the long run piracy threatens to reduce creativity, and kill the goose that laid the golden egg.  That wouldn’t benefit anyone.
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