IP Rant

At the Institute for the Future, a non-profit think-tank in Menlo Park, we studied technology and its future impact on society and businesses. I would often prepare evening presentations of short clips from movies as a kind of sourdough starter for informal conversations. I used such scenes as the bathroom scene from Charlie Chaplin’s 1934 film Modern Times, where the wall suddenly turns into a gigantic television screen with the big boss, who shouts at him to get back to work. I also used short sections from Fritz Lang’s Metropolis that delineated the negative side of robotics, or a scene demonstrating futuristic communications devices in the satiric Sylvester Stallone film Demolition Man, or the NSA conspiracy in Robert Redford’s Sneakers or the biotech thriller Gattaca.

At first these were compilations from VHS takes onto Hi8 so I could show them from the camcorder. Then DVDs were commonplace and I started taking clips from DVDs: better quality, full screen, sequences embedded in a Powerpoint presentation and burned onto a DVD for reuse.

So I was surprised — in fact horrified — to discover that the digital camcorder I had bought had built-in copy-protection software and I was unable to grab what I considered (and still consider) fair-use clips.

I did find a work-around. Once again I could copy to an older Hi8 camcorder, digitize on the computer, and burn the DVD. But it was cumbersome and unnecessary. I was not stealing the clips, and I was not making money from their presentation. They were short, out of context, and designed to illustrate a point, and were always attributed. I know that several clients rented  Gattaca after I showed it, so it did enhance distribution in a modest way.

You can then imagine my delight when I discovered just the other day on the web a downloadable shareware utility for the Macintosh called DVDBackup. It works like a charm, and allows you to copy and burn DVDs (though we are still constrained by the apparent 90 minute rule, at least so far).

I was certainly angry enough at this infringement to consider making copies of DVDs and giving them away to friends, just to cheat an industry that has worked so hard to keep their so-called “content” from me, even though the cost in time and materials would no doubt exceed what  it would cost to buy the movie (assuming, and this is by no means guaranteed, that it was available at all). It would be a little like Xeroxing a book (note I am technically not allowed to use the word “Xerox” to refer to a photocopy because it is the name of a corporation).

Books go out of print. Rare books are hard to find and very expensive: I do have in my library a few photocopied complete books. Music also goes out of print. In what even my daughters now call the old days one could borrow a vinyl record and make a cassette tape copy. Their culture, even in high school, was a gift culture. They freely made “mixes” for each other, tapes with their favorite songs. Because the music industry was not quick enough to copy protect CDs (though they are trying now), they now make CD compilations. Completely illegal. Yet Napster provided the only reasonable answer to out-of-print music. My daughter and I play in a small baroque orchestra, and sometimes our music is obscure. More than once I found MP3s of music that was unavailable anywhere else. It was like a really convenient library. Now it is gone, shut down by the corporate lawyers of the media industry.

Corporate greed is not new, of course. We can go back to 1947, as an example, when the Marx Brothers received a threatening letter from the Warner Brothers legal department. It seems the Brothers Marx were planning a movie called “A Night in Casablanca,” which the studio deemed too close to their 1942 film, the one with Humphrey Bogart and Ingrid Bergman. Groucho responded with his own letter. “Apparently,” he said, “there is more than one way of conquering a city and holding it as your own. For example, up to the time that we contemplated making this picture, I had no idea that the city of Casablanca belonged exclusively to Warner Brothers. However, it was only a few days after our announcement appeared that we received your long, ominous legal document warning us not to use the name Casablanca.”

I would like to quote Groucho a little more, not only because he is funny, but also because he uncovers an attitude that remains with us:

“You claim that you own Casablanca and that no one else can use that name without permission. What about ‘Warner Brothers?’ Do you own that too? You probably have the right to use the name Warner, but what about the name Brothers? Professionally, we were brothers long  before you were. We were touring the sticks as the Marx Brothers when Vitaphone was still a gleam in the inventor’s eye, and even before there had been other brothers—the Smith Brothers, the Brothers Karamazov; Dan Brothers, an outfielder with Detroit; and ‘Brother, Can You Spare a Dime?’ (This was originally ‘Brothers, Can You Spare a Dime?’ but this was spreading a dime pretty thin, so they threw out one brother, gave all the money to the other one, and whittled it down to ‘Brother, Can You Spare a Dime?’)”

There are other examples, such as the letter from Archie Comics, sent to a man who had created a web site with pictures of his two-year-old daughter, Veronica.org. He posted the company’s threatening letter, along with his reply, and created enormous embarrassment for the company. There are small victories like this here and there, but the news generally is not good.

At the eleventh hour the Sonny Bono Copyright Extension Act of 1997 rescued Mickey Mouse from the dreaded Public Domain, the realm of ‘free’ literature, like Pinocchioo, Snow White, Beauty and the Beast, Cinderella, and other archaic works no longer making their creators any money. Suddenly Disney would no longer make a dime off the mouse. Sonny couldn’t have that. I don’t suppose Disney can control what others may do with the original Pinocchio (as Roberto Benigni did recently), but I’m quite certain that Carlo Collodi’s estate received little if anything from Walt, his descendents and minions.

I recently reissued a novel of mine from the early 1980s. My publisher then had paid for permission to use eleven lines from a W. B. Yeats poem. Twenty years later I discovered that Sonny Bono had nailed me as well here. Yeats died in 1939, and surely sixty years after the author’s death his work should be freely available, I thought. I found no less than five web sites that included all of his poetry, ready to download, free. Yet I had to pay, once again, for a limited license. Yeat’s copyright now runs out in 2035, 95 years after the author’s death. Most of the literature of the 20th century is owned by a corporation, and that corporation wants you to pay. They might pass along a small percentage of your dollars to the heirs of the deceased. Perhaps.

If you think the giant media companies are raking in all this money in order to defend the rights of the artist or writer, to create “stakeholder value” through their distribution of such “content,” then just run a google on Courney Love or Janis Ian and read their rants about the economics of the music industry, where a two million dollar record advance completely evaporates into production and marketing costs. After Forrest Gump had grossed over six hundred million dollars, the original author still had to see a dime of his percentage. “Accounting costs.” Content, apparently, is very tricky stuff to account for.

Copyright and its brother patents, are stifling culture, killing the intellectual commons and appropriating our heritage. Brewster Kahle, with his bookmobile project to put one million public domain books on his web site, then go around to schools and print and bind free copies for the asking, is a David taking on the giant Goliath to defend the public domain.

Recently Arnold Schwartzenegger sued a car dealer in Oklahoma for 20 million dollars. Seems this small town dealer used a tiny picture of the ‘actor’ in a local newspaper ad: We will “terminate” your lease.

To be fair, something may have to be done. It is an example of economic philosophy. A Polish friend said that when the kiosk in his neighborhood received a new shipment of toilet paper, people would like up. There were two theories about the best way to distribute the paper: rationing, so everyone got an equal share, and first-come, first served. How he felt about it depended on where he was in the line. Toward the back he tended to favor rationing, but the closer he got to the front the more he thought first-come first-served was a better model.

So I suppose if I were Stephen King and got millions for my books, I might change my economic philosophy. Perhaps I would have more at stake, be closer to the front of the line.

But I don’t think so. The copyright system is so broken it should be thrown out and we should simply start over. At the moment I tend to favor a pre-printing press model. We write because we like to and because our friends like to read what we’ve written. It’s not about money, it’s about communicating.

